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It is commonly understood that the commission on the revision 
of the judiciary system has agreed upon a plan. The details of it have 
been prematurely published in the newspapers with the assertion that 
it had been officially presented to the Governor, but it is safe to say 
that the commissioners are agreed that there should be a Supreme 
court in three divisions, Appellate, Equity and Law, and in every 
county a single court having the jurisdiction now exercised by the 
County and Circuit judges. The jurisdiction and proceedings in law 
and equity are not merged, but remain substantially as before and are 
exercised by one or other of two divisions of the Supreme court. The 
change is a change in form rather than in substance. It is scarcely 
more than a change in the names of the courts, and there is no advan- 
tage in the mere change of the names. The Court of Chancery is 
a better name, and a name with more interesting associations than 
the Chancery Division of the Supreme court. The change is not in the 
substance of the law, nor yet in the remedies, but there is, in fact, a 
great practical advantage in the readier adjustment of the remedies, 
and when a mistake is made in the choice of the remedy, the proceed- 
ings may be amended and turned over to the other Division, or if it 
is found that a legal right must first be established before an equitable 
remedy can be given, the court may retain the cause and have the 
legal right determined in appropriate proceedings. The distinction 
between law and equity is, after all, largely a difference in remedies. 
The court of law has one kind and the court of equity another, and 
if there is but one tribunal, all the remedies appropriate to the case 
may be applied, and the question becomes a question of procedure and 
of division of labor among the judges. The question of procedure is 
the vital one of the distinction between legal and equitable rem- 
edies, judgments and modes of trial, and the division of labor among 
the judges serves to maintain these distinctions and to give us judges 
specially trained in the systems of law and modes of trial in which 
they are occupied. The systems of law and equity will still be sep- 
arately administered and yet not kept rigidly apart, and the tend- 
ency will be to regard them as means to be used as each may serve 
best to accomplish justice in the particular case. There will be a 
general agreement among the members of the Bar of New Jersey 
that the commission has done wisely in not allowing any clamor for 
the latest modern improvement to induce them to recommend a gen- 
eral merger of the courts of law and equity. The value of a system 
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of equity depends much upon the distinctness with which it is kept 
in the minds of the members of the Bar and of the Bench, and the 
power of the Court of Equity for good is weakened by a haziness of 
ideas and a confusion between legal and equitable rights and legal 
obligations and the duties enforced by a Court of Equity. The essen- 
tial distinction will be preserved by the divison of the court and dis- 
tinctions that are unessential will gradually be done away with. To 
this end it may be necessary that the constitution should expressly 
empower the court to make rules by which the court itself may pro- 
vide for the application of legal or equitable principles and modes of 
procedure in any case, reserving only the right of trial by jury in cer- 
tain, but not all, cases now known as cases at common law. 





The plan of the commissioners, so far as it is now known, pro- 
vides for an Appellate division to consist of a ChiefJustice and four 
associate justices. This is in fact an independent court of appeals 
in all causes. Such a court ought to be a separate court in name as 
well as in fact, and not a mere division of a court to the other parts 
of which it is superior. It would add to the dignity of the Appellate 
court to call it the Court of Appeals, and the only reason for making 
it an Appellate division is to enhance the apparent dignity of the 
lower divisions. It is said that the Chief Justice of the Supreme 
court is to preside over the Appellate division; the Chancellor over 
the Equity division; and a president judge over the Law division. 
The number of the judges of the Supreme court and each of its divi- 
sions is to be fixed by the constitution. There are five in the Appel- 
late division and seven in each of the others. We cannot be sure that 
these will always be large enough, and provision should certainly be 
made for permitting any of the judges of either the Law or Equity 
divisions to serve in the other. The number of judges in the lower 
courts is to be determined by the legislature as occasion may require. 
The plan is to have all the jurisdiction of the various county courts 
vested in judges appointed for the purpose, and the old names asso- 
ciated with the various forms of jurisdiction are done away with, and 
there is to be but one court called by the colorless name of County 
court, which, after all, is nothing more than “the court” for the 
county, and there is no distinction between the court for the trial of 
criminals and the court for the probate of wills and that for the trial 
of actions at law, but the name is short and will serve well enough, 
and people will think we have made a reform and have abolished our 
antiquated courts of Common Pleas and Oyer and Terminer and 
General Jail Delivery and all the rest of them, and it will be fortunate 
if some of our lawyers do not fail to recognize in the County court 
some of the powers and functions of the old courts to which it suc- 


ceeds. 





A bill strongly urged last year has now passed both houses of the 
legislature and provides that all sheriffs, county clerks, registers and 
surrogates shall receive fixed salaries instead of fees, the fees to go 
to the public treasury. This plan was adopted some years ago in the 
larger counties and in the state offices, and has resulted in a large 





EDITORIAL NOTES 99 


revenue to the public. The revenue will not be so large in the 
smaller counties, and there may even be a loss, but the principle is a 
good one, and the public offices of this kind ought not to be run with 
a view to making money, either for the public or for the officer, and 
when the fees go into the public treasury they should not be used as 
a tax, but if they bring much more than enough to pay expenses, they 
should be made lower so as not to be an unnecessary burden upon 
litigants and purchasers and mortgagees of real estate. 





In Hayes v. Adams Express Company (62 Atl. Rep., 284), the 
New Jersey Supreme court has adopted the rule of the United States 
Supreme court with regard to the limitation of the liability of a car- 
rier by public advertisements or receipts handed to the shipper. 

The rule declared in New Jersey Steam Navigation Co. v. Mer- 
. chants’ Bank (6 How. 344, 382), and Railroad Co. v. Mfg. Co. (16 
Wall, 318, 328), is followed in many of the state courts, but it had 
not been definitely adopted in New Jersey. The decision is that the 
responsibility of the carrier for the real value cannot be limited by a 
notice printed in the receipt unless it be shown that the shipper had 
knowledge of the restriction, and that it is not enough to prove that 
he knew that the rates charged depended upon the value of the goods. 
To the argument that with regard to the value the carrier has little 
means of knowledge, and that on this point at least it must be as- 
sumed that the liability is limited unless the value is made known, 
the court answered that to make such a rule would be a departure 
from the common law, and that if fair dealing required a change in 
the rule the remedy is with the legislature. 

There is a distinction, of course, between the effect of a receipt or 
general advertisement and an actual agreement, and it is held by the 
Supreme Court of the United States that the carrier may limit his 
liability by a distinct agreement fixing the valuation of the goods. 
Hart v. Penna. R. R. Co., 112 U. S., 331. 

The rule in New York is that it is incumbent upon the shipper 
to acquaint himself with the terms of the carriers as expressed in the 
receipt or bill of lading, and that when there is a limitation with re- 
spect to the value, it is incumbent upon the shipper to disclose the 
value even though no inquiry be made by the carrier with regard to it; 

3elger v. Dinsmore, 51 N. Y., 166; Magnin v. Dinsmore, 62 N. Y., 35. 





It has been settled by a recent decision of the Court of Errors 
that the statute of limitations against the liability of stockholders for 
unpaid stock on which no call has been made by an insolvent corpora- 
tion does not begin to run until a call has been made by the receiver 
after an order ascertaining that a call was required for the payment 
of creditors. McCarter, Receiver, v. Ketcham, 62 Atl. Rep., 693, 
citing Hawkins v. Glenn, Trustee, 131 U. S., 334. E. Q. K. 


The power of the court to supervise the exercise by the legislature 
of its constitutional power to expel a member is denied in French v. Sen- 


ate (Cal.), 69 L. R. A., 556. 
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IN PRAISE OF NEW JERSEY’S SYSTEM OF COURTS AND PROCEDURE. 


Much has been said, written and published of recent years, in 
dispraise of the courts of civil procedure of New Jersey. Your 
Journal has published a number of articles on that side of the ques- 
tion, and these, or most of them, have been collected in a book, and 
the book is now on sale, assailing the judicial system of New Jersey 
as antiquated and making comparisons unfavorable to it with the 
judicial systems of other states. A consideration of the opposite 
side and a calling to the attention of the bar of some of the merits 
of our system of courts and procedure, and to the principles of laws 
of social reform, omitted by the criticisms aimed at them, would seem 
to be appropriate. 

Substantive law may be regarded as the body of principles by 
which legal and equitable procedure is guided and administered, 
and adjective law as all those rules and regulations which relate to 
courts and legal and equitable, civil and criminal procedure, while 
the state may be regarded as the agency of organized society for the 
administration of justice. 

The high standing of New Jersey’s Law and Equity Reports is 
a sufficient commendation of the standing and value of our substan- 
tive law. It stands, with possibly one or two exceptions, at the 
head of the substantive law of the states of the Union. In its ex- 
pression of that body of principles by which equity procedure is 
guided and administered, New Jersey acknowledges no superior. It 
is something in favor of our adjective law, that it has produced such 
a high expression of substantive law, and made “Jersey Justice”— 
a warning to evil doers—also a security and a satisfaction to the law 
abiding. 

As adjective law, our antiquated procedure has its advantages. 
The forms and phraseology of Law Procedure in New Jersey have 
been so long the forms and phraseology for the expression of the 
very identical objects now intended, that the necessity for construing 
them over again, and the likelihood of litigation arising over the 
constructon of them, is practically nothing. It is an advantage in a 
common law court for the party not to be obliged to plead the 
exact truth and nothing but the truth, in the statement of his action 
or defense. Having pleaded a logical and legal statement of a cause 
of action and a plea setting up the authorized defense, the plaintiff 
and defendant are wisely allowed to prove any of the causes of 
action and the legal defenses thereto covered by the pleadings. The 
contrary plan of requiring the plaintiff to declare the exact truth only, 
and of requiring the defendant to plead thereto his exact defense, 
results in a struggle for escape by the use of general terms and has 
its other very serious disadvantages. There has grown up under that 
system in Pennsylvania a series of cases of the law appertaining to 
a sufficient affidavit of defense and the right of the plaintiff to judg- 
ment for want thereof, which, if collected, would fill many volumes 
of the State Reports, and does fill a whole, or nearly a whole volume 
of a digest, and must have cost litigants and the commonwealth hun- 
dreds of thousands, if not millions of dollars. New Jersey by its 
antiquated system of procedure has avoided all this. Another diffi- 
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culty in declaring and pleading only the exact truth is a continual 
howl and growl during the trial, that the plaintiff is not proving his 
case as declared, or the defendant is not making his defense as pleaded, 
and that he must amend or acknowledge defeat. The litigation in 
neighboring states settling the construction of practice codes and the 
law of code practice ought to be a warning to us to avoid these 
disasters. 

New Jersey’s system of courts and procedure, in the strictures 
above referred to, have been called a structure with an architecture 
which is English of the Fourteenth and Fifteenth centuries, and to 
which have been added wings and “lean-tos,” so that the whole struc- 
ture “is now very quaint and picturesque indeed.” If your Journal 
will permit, I should like to insist that New Jersey’s system of 
courts is not a structure at all, but a living, throbbing organism. 
Compare our system of courts with the Pennsylvania system, where 
there is one County court with full powers to try all proceedings 
at common law, in equity, in insolvency, in divorce, everything, 
except probate proceedings, and whose judges must sit in the trial 
of indictments, and must review civil judgments appealed to them 
from the magistrates’ or Small Cause courts. Jury cases at common 
law must, of course, have preference, subject to the disposition of 
the criminal business. The result is that equity business, insolvency 
and divorce proceedings must either be delayed or be referred at an 
expense to litigants, so great in many cases as to be prohibitive, to 
masters and referees. Philadelphia county stands in absolute need 
of courts corresponding to our city district courts. An appeal from 
a judgment of a magistrate’s court in Philadelphia, and in Pennsyl- 
vania counties generally, amounts to a denial of justice to the party 
in the right of it. It is as effectually buried as a bill referred to an 
adverse legislative committee. Consider this statement, and then go 
from the rush and delay, hubbub and confusion in these hotchpotch 
county courts into the Probate courts, or so-called Orphans’ courts. 
A promptness, an efficacy and an aptitude have been developed in 
these courts from the exclusion of all jurisdiction except over pro- 
bate matters, which are the pride and satisfaction of lawyers and 
litigants and all others acquainted with the situation. 

The Pennsylvania system of courts is an illustration of what a 
structure is. When the common law business is being transacted the 
criminal business stands still. When the criminal business is being 
transacted the county courts must cease, to that extent, to administer 
justice at common law, in equity, in insolvency and in divorce, and 
there common law business is far in arrear. The Probate courts, in a 
few of the counties only, supply a marked exception, and an illumining 
illustration of what division of labor does for law procedure as well 
as for other social procedure. Their business can go on whether the 
county courts transact business or not. Excepting the Orphans’ 
courts, only part of the structure is active; the rest of the structure 
is inactive or dead. 

Now let us glance for a moment at New Jersey’s courts and see 
what takes place in a living, throbbing organism. Small cause cases 
are being tried in the District courts, and justice is administered 
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speedily and expansively, originally and appellately. Probate mat- 
ters are going forward in the Orphans’ court and Prerogative court. 
Criminal matters, with few exceptions, are transacted by the judges 
of the Courts of Common Pleas, who also, without difficulty and 
without delay, attend to road matters, probate matters and insolvency 
matters. The Circuit courts and the Supreme court are disposing of 
common law matters. Our Circuit courts have jurisdiction in fore- 
closure matters, but litigants prefer the Court of Chancery. Equity 
is\being dispensed in a manner that knows no superior in efficacy, 
and no inferior in expense or delay, by the Court which disposes 
promptly and wisely also of divorce and corporate insolvency. ‘The 
Supreme court with its unique advantage of nisi prius practice (lost 
to most of the states in their shuffle for simplicity) has charge of 
the high prerogative writs of mandamus, prohibition, quo warranto 
and certiorari. This is an organism, because every part of it is in 
action at one and the same time and disposes, without inconvenience 
or delay, with promptness and aptitude, cheapness and efficacy, of 
every branch of the civil and criminal administration of justice. To 
complete this organism, it remains for the Court of Errors and Appeals 
to be developed in conformity therewith so that they shall acquire 
the function of disposing of their appellate business, without delay 
to, or interference with, the dispatch of business in the original juris- 
dictions, whence their appellate business comes, by judges transacting 
appellate business only. 

This system of New Jersey courts containing this characteristic 
of disposing of all kinds of business, aptly, promptly and well, at 
one and the same time, has been developed in conformity to social 
laws and social requirements. The so-called wings and lean-tos of 
the system are a result of the activity of the social organism at work 
for its own health and growth. To encourage and develop more of 
them is a world better than throttling and annihilating a living, throb- 
bing organism for the purpose of substituting therefor an experi- 
mental structure, which must, by the addition of naturally developed 
members and functions, be itself nursed into an organism. 

Litigation naturally tends to courts of equity. More litigants 
make choice of those courts than is approved by those courts. If 
the life and soul of the control of trials at law, now inherent in the 
breasts of the judges, be spirited away, and if for the judges’ charge 
be substituted a number of disjointed and disconnected, cut and dried, 
and, to the jury, meaningless and lifeless propositions of law, framed 
respectively by the adverse counsel, legal business will tend more 
and more from common law to equity. It will take more than an 
omnium gatherum jurisdiction of a single county court to prevent it. 
Our organism of courts provides for the expression of this social 
impulse and to that extent conforms to social law. In other respects 
our system provides for the like social impulse. A litigant at law, 
within certain limits, can sue in the city district court, the Court of 
Common Pleas, the Circuit court or the Supreme court, and, within 
certain other limits, in the County Circuit court and the Supreme 
court. Litigants thus have a choice of the forum for their common 
law business and the business thus has a chance to develop along the 
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lines most adequate to the administration of it. Your single, simple, 
comprehensive county court structure cuts off this necessary trend 
of healthy social life. 

It is not surprising that these laws of comparatively recent dis- 
covery and application to social matters should be overlooked. We 
see it in the affairs of the nation. We have a system of national 
banks which has been developed into and has subtended a large seg- 
ment of social uses, but not the whole circle. The lack is recognized, 
and numerous state institutions have grown up to supply it, doing 
a reasonably safe business. In order to supply the lack, instead of 
letting the national banking system severely and entirely alone with 
the indispensable uses it has developed, and organizing a separate 
and independent system to meet the crying lack now recognized, i 
is proposed to tear down this national banking system and build up 
another on its ruins, which shall lose many of its social uses and 
requirements. If the projectors of this plan would consider for a 
moment social law, especially that law which demands variety for 
development, they would let the present system live and develop on 
its own lines, for its own special uses, and devise, create and organize 
a new and independent system with branches and with local, expand- 
ing and contracting currency, to meet the social requirements which 
the present indispensable system is not adapted to meet. On the 
same principle that we should have one single county court for the 
administration of all business, legal and equitable, civil and criminal, 
and tyrannically force and drive all litigants of each county into that 
court and exclude them from all other courts by abolishing the 
Supreme court and Chancery, we should by legislation have abolished 
wood as fuel when coal came in, and candles for light when gas 
came in, and candles, gas and kerosene when electric light came in. 
If these antiquated and complicated courts answered no social require- 
ment, business would develop away from such of them as were use- 
less and leave them stranded and unused. The same is true, in large 
part, with our antiquated procedure. There is nothing to prevent 
our adoption in large measure of the exactness and simplicity which 
have given our neighboring states so much delay, trouble and expense. 
Yet, with the choice of desertion recommended, we cling to the tried 
and true. 

This is an age of contract. Society depends for its welfare and 
substantially for its existence upon the prompt and substantial per- 
formance of a great multitude of contracts, daily and hourly. Every 
delay in litigation is a premium on non- -performance. The additional 
expense of an additional court or two is not to be considered, and 
affords no set-off to the advantage of a prompt, easy and cheap 
enforcement of law and contract. 

Indeed, one of the objections alleged and pressed against our 
system of courts is their complication and lack of simplicity, as well 
as their number and expense. In the book I have spoken of, the 
number and character of our courts are tabulated and compared to 
their disadvantage, for lack of simplicity and excess of expense with 
the courts of Massachusetts, Massachusetts and New Jersey being 
about equal in population. 
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New Jersey, by virtue of its contiguity to great cities (one of 
them rapidly becoming the financial center of the world), and by 
virtue of the fact that large business enterprises centering in these 
great cities have organized their business into corporatons, under 
New Jersey law, which have their principal offices in New Jersey, 
has a mass of legal and equitable business out of all proportion to 
its population. These artificial persons, obeying nothing but the 
strong arm of the law, and not obeying that any too well, occasion 
a mass of work for our courts, in addition to the usually incited liti- 
gation, which gives New Jersey an exceptionally large amount of 
legal business. This comparison is therefore out of harmony and 
proves nothing. 

The late Joseph P. Bradley, who stepped from the unfavorable 
environment of “Antiquated Courts and Procedure” into the leading 
place as United States Supreme Court Justice, in all matters except 
strictly constitutional law, when he lectured to the students of Rut- 
gers College in the long-ago of my youth, took the litigation in the 
Courts of the Praetor as the true reflex of the life of the Romans, 
saying that what Roman citizens litigated about was a true account 
of their social life. The multitude and complication of social func- 
tions and activities in the production and distribution of food, raiment, 
shelter, wealth, health and happiness cropping out in litigation has 
immensely increased since the days Justice Bradley lectured about, 
and the duties and functions of our courts and judges are necessarily 
of a most extended and complicated nature. Why we should expect 
a simple structure to dispose, with cheapness, promptness and efficacy, 
of all this multitude of complicated duties and functions, which have 
developed for such disposal a living, active organism is not discern- 
ible unless the desire be to substitute for the cheapness, certainty 
and dispatch of the judges the uncertainty, delay and excessive expense 
of outside referees. 

The human hand is very complicated. It has evolved to its 
present stage of development to meet the complicated uses to which 
it is applied. Does anybody propose to use something that works 
more simply in the place of the human hand, or to suggest that some- 
thing less complex in structure would answer its simple uses as well? 
Does anybody propose to tear down the work of ages in the adap- 
tation of the hand to its uses because something simpler that will 
work bunglingly ought to be used for the purpose? There used to 
be in Camden a constable who had the misfortune to have lost a part 
of his left arm, and he used in the place of it a stick of wood into 
which was fastened an iron hook. He used to say that in his duties 
as constable this hook came in often very effectually, because he 
would hook it into a man’s clothing, sometimes very close to the 
flesh. Still, | hardly think with all his praise for his hooked stick— 
an ideal of simplicity—he would from choice have exchanged it for 
his hundred-fold more adaptable left hand. What our would-be critics 
propose to do compares fairly with the exchange of a man’s hand and 
forearm for Constable Gordon’s iron-hooked stick. 

Another objection to this living, throbbing organism, slandered 
as an antiquated, disconnected, quaint and picturesque structure, is 
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that you may get into the wrong court for your remedy, at law or in 
equity, and, if you do, you are turned out and mulcted in costs, with- 
out the privilege of being transferred into the court to which you 
belong. The records of the courts of New Jersey for one hundred 
and thirty years have been searched high and low for instances of 
this sort, and some dozen, more or less, of such mistakes and stupid- 
ities of lawyers have been dug up where, it was supposed, they were 
as securely buried as mistakes physicians make. The only instance 
of this sort, in the duration of my practice, which the Bar Directory 
will show has not been short, was that of a young lawyer who was 
informed by the judge of the law court that his case could not be 
maintained there, and when he went to the Equity court the Equity 
judge told him the same thing. So, he had no case to begin with. 
There is nothing in this objection which could not be easily remedied 
by another lean-to. It is surely no reason for tearing down the 
living, throbbing organism which has developed an aptitude and 
promptness for the disposition of all sorts of legal business at one 
and the same time, not to be found elsewhere. 

And when law and equity, crime and civility, probate, divorce 
and insolvency, railways, turnpikes and other highways, whether 
appertaining to persons real or artificial, are all mixed together into 
one delicious gravy, in one small pot, are the desires of our foreign 
and other would-be critics to be realized? Why, no! We hear from 
Connecticut, with all its desirable simplicity, that only unsuccessful 
writs of error are founded on the dis-allowance of juries on the 
ground that an action tried as equitable was really legal. This may 
do for the land of steady habits, but to suppose that under a new 
system of courts the Jersey lawyer would not find means to bring 
error in cases of this sort successfully is to count without our host. 
Our would-be critics forget that the animal passion which craves 
contest, competition and a fight is organic, essential and in conformity 
with all the laws of nature, and must seek satisfaction in that forum 
which has now become our arena. 

Broadly speaking, the English system of courts is a harmless 
modification, “a respectful perversion” of our system, with the quali- 
fication that, as in our own system, the function of disposing of 
appellate business should be so developed that appellate judges shall 
periorm only appellate duties. 

In conclusion, would it not be better to have a few more so-called 
wings and lean-tos, in order words, develop upon our known and 
dependable organism a few more members and functions (appellate 
judges with appellate duties only), and that the negligible minority 
of our would-be foreign critics should acquire our practice, than that 
the great and preponderant majority of our Bar should reluctantly 
acquire theirs? And would it not be better that we preserve and extend 
the good we have than fly to evils we know so well of? 


HERBERT A. DRAKE. 


Camden, March, 1906. 
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PREPARATION FOR THE BAR. 


The success which has attended the efforts of the American Bar 
Association to improve and extend the facilities for studying law in the 
United States, and to raise the standard of admission to the Bar, must 
be accepted as proof of the correctness of. the principles which the 
association has advocated, and as evidence of the efficiency of the means 
which it has employed to win support for those principles. As one of 
those who have looked on while others have worked, I feel at liberty 
to say that the movement is regarded by the Bar as the most important 
and successful organized effort in the history of the profession in this 
country to improve the administration of justice. The association had 
a definite aim, and began at the right point. It dealt with no glittering 
generalities. It started with the simple proposition that the administra- 
tion of law depends primarily upon the character and learning of those 
who practice law, and it set to work to see what could be done to 
provide better facilities for the education of applicants for admission 
to the Bar, and to induce them to make use of those facilities. In pro- 
viding more and better means of education, through the establishment 
of new law schools and the improvement of the quality of the instruction 
and the term of study in the schools, new and old, and in securing 
general approval of the proposal to supplant desultory study in offices 
by systematic study in schools, the efforts of the association have been 
remarkably successful. What might have been the present state of 
legal education in the United States but for the organized work of this 
association [ will not undertake to say. Some schools would doubtless 
have improved their methods and lengthened their courses, and their 
example would have been followed by others from time to time, but 
it cannot be denied that the progress of the most favored schools has 
been accelerated, and that the development of others has depended, 
in still larger degree, upon the stimulus which this association has 
supplied. 

The success of the efforts of the association outside of the schools 
in enforcing standards of admission to the Bar has not been quite so 
marked. The general result, taking everything together, has, however, 
been gratifying. The number of law schools in the United States has 
been increased from 43 to about 110 or more than 150 per cent., and in 
considerably more than one-half of them the course of study now 
occupies three years, and in nearly one-half a high school education or 
more is required for admission, whereas when this association was 
formed, in 1880, only seven of the forty-three schools then in existence 
had a three-years’ course and a still less number enforced any sub- 
stantial requirement for admission. It was not until 1875 that any of 
the law schools subjected applicants for admission to examination, or 
prescribed any definite or substantial condition of preliminary education. 

In twenty-five states admission to the Bar is now placed in the 
hands of state boards of examiners, acting more or less rigidly in 
enforcing standards which are becoming more definite and significant. 
While this is an important step in the right direction, its value consists 
more in the opportunity which it affords and the prospect which it holds 
out of securing higher standards of admission to the Bar than in what 
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has already been accomplished; for it must be admitted that the law 
schools, in the training which they are prepared to furnish, are much 
in advance of the states in the conditions which they impose for ad- 
mission to the Bar, and that the problem of the schools would be much 
simplified if the states were to bring up their standards to those of the 
schools. 

With the arrangements that have been made for national meetings 
of Bar examiners and of representatives of associated law schools, in 
connection with the annual sessions of the American Bar Association 
and of the Section of Legal Education, the equipment for successful 
prosecution of the work that is before us seems to be well organized. 

While much has been accomplished, much remains to be done. In 
many states there is no standard for admission to the Bar, and in others 
the standards prescribed on paper are not enforced. One-half of the 
law schools in the United States do not require even a high school 
education for admission. Twenty-five per cent. of them require con- 
siderably less, and 25 per cent. require nothing at all. What can we 
do to improve these conditions? I regard this problem the most im- 
portant before the association, and, with your permission, I propose 
to consider it from the standpoint of a practicing lawyer rather than 
from that of a teacher of law. The discussion of methods of teaching 
and study and of problems of administration, while of undoubted value 
to all members of the section, is of less interest than the main question 
to the Bar and to those teachers who are confronted directly with con- 
ditions which affect the very existence of their schools. The collection 
and publication of statistics bearing upon the condition of the schools 
and upon the state of legal education in the United States is also a most 
important function of the association, since it furnishes us with data 
whereby we are enabled to draw conclusions and urge reforms based 
on actual states of things. But all these services shrink in comparison 
with the supremely urgent and important duty of the association to 
secure the enforcement of proper standards for admission to the Bar, 
the enlargement of the course of professional study in all schools to 
three years, adequate preliminary education on the part of those who 
undertake to study law, and the suppression of fake schools. 

No one realizes the necessity for improved conditions better than 
the lawyer who is brought into daily contact with the work of the courts. 
I remember to have heard a justice of the Supreme court of the United 
States say in an address before this association within the past ten years 
that it would be a blessing to the profession and to the community as 
well, if a deluge would engulf one-half of those who have a license to 
practice law. He had exceptional opportunities for knowing, having 
been a state judge for many years before his appointment to the 
Supreme court of the United States, and also for several years a circuit 
judge of the United States in a judicial circuit which includes eleven 
states and two territories. His opinion is naturally entitled to great 
weight on account of the unusual extent of his observations, as well 
as his distinguished position. Not long ago I asked a judge of the 
Supreme court of one of the largest and most populous states, and one 
of the most important from a commercial standpoint, why his court did 
not encourage oral arguments. His answer was that the court would 
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gladly avail themselves of the assistance of oral arguments if they 
could select the lawyers to make the arguments, but that in the majority 
of cases they found oral arguments a waste of time. If these are just 
observations with respect to the presentation of cases deemed of suffi- 
cient importance to be taken to the Supreme court, with the oppor- 
tunity which a final appeal with printed records gives for preparation, 
what must be the ordinary course of business in nisi prius courts? 
What sort of a learned profession is it, a majority or any considerable 
part of whose members have not sufficient command of the English 
language, or comprehension of their subject, or logical faculty, to be 
able to present the questions in a case, which has reached the Court 
of Last Resort, in a clear and orderly way? The records show too 
many judgments reversed on account of errors in procedure, too many 
cases brought without merit, or defended without justification, and mis- 
carriages of justice innumerable through ignorance and mismanagement. 

This condition of affairs is the natural result of a long course of 
indifference in this country to the proper requirements for admission 
to the Bar. We have had great lawyers who have worthily adorned 
the profession, but the administration of law on the whole has been 
slow and bungling and expensive. The cost to the public in most states 
through mis-trials, waste of time, the employment in unnecessary num- 
bers of judges, jurors, and court officers, due to the inadequate training 
of judges and lawyers, would justify the education of the Bar at the 
public expense. I think it could be shown by figures that it would 
cost many communities less to pay directly the entire expense of 
educating a sufficient number of lawyers to manage the legal business 
of the community than to bear the indirect cost imposed upon it by 
reason of the bungling and wasteful way in which the business is done 
by those who are not qualified, to say nothing of the private losses and 
suffering of the unfortunate litigants who fall into their hands, for the 
most part people with small means and a single case, without the 
knowledge and experience which enables men of affairs to select com- 
petent counsel. 

It is easy enough to state the remedy for this maladministration of 
justice, for we know the cause. We know that it is due to incom- 
petence, and that the law can be administered with reasonable certainty. 
economy and dispatch, for we have seen it done in other countries, if 
those who are entrusted with the work are properly trained for their 
business. We are banded together in this association to see that 
certain conditions absolutely essential to that end shall be brought 
about. We are not treading upon uncertain ground, or advancing 
fanciful propositions, or discussing theoretical views, or urging imprac- 
ticable schemes. 

We are dealing in a practical way with a practical subject which 
concerns the public quite as much as the profession, for it relates to the 
administration of law for practical people, who have money and property 
at stake, which they are deeply concerned in protecting, or whose lives 
or liberty is or may be in jeopardy. There is no concern of men which 
does not fall within the dominion of the law, and no citizen knows at 
what moment its just administration may seriously affect him. They 





PREPARATION FOR THE BAR. 109 


are all, therefore, interested as citizens and taxpayers, if no less selfish 
view appeals to them, in the success of our efforts to bring about im- 
proved conditions. 

What we propose is not indefinite. We cannot make Daniel Web- 
sters or Rufus Choates out of every young man who aspires to be a 
lawyer, but we can stop general incompetence at the Bar, and raise 
its moral tone, if our recommendations are followed. Those recom- 
mendations are, first, education ; second, education, and third, education: 
education of the mind to the point of power and maturity necessary to 
enable it to grapple with the complicated questions of the law; education 
in the doctrines of the law itself, which cannot be dreamed or imagined, 
but must be learned; and education of the soul to an appreciation of 
the divine principles of justice which underlie all law. The law is not 
food for infants or work for children. It is for those only who have 
the mental and moral stature of a man. I am not now concerned with 
the question whether proper preparation requires two years or four at 
college, but with the supreme importance of adequate preparation. It 
must be a preparation which has not only stored the mind of the student 
with knowledge of facts, but has developed in it the faculty of seeing 
facts as they are, without distortion of prejudice, and of reasoning from 
them in accordance with the dictates of sound judgment. These are 
the qualities which distinguish the educated man from the uneducated. 
The fruit of liberal education, as has been justly observed, is not learning 
alone, but the capacity and desire to learn. Carlyle, who was no blind 
follower of the schoolmen, acknowledged the omnipotence of early 
culture, whereby, to use his words, instead of a “doddered dwarf bush, 
we get a high, towering, wide-spreading tree;” and it was Webster who 
suggested that the greatest of all the warriors who went to the siege 
of Troy had not the prominence because nature had given him the 
strength and he carried the largest bow, but because discipline had 
taught him how to bend it. Few men are wise by their own counsel 
or learned by their own teaching. As Ben Johnson quaintly observed, 
“He that was only taught by himself had a fool to his master.” 

I have said this much upon the trite subject of the preliminary 
education of the lawyer, because there seems to be an undertone of 
doubt, even in the association, not with respect to its importance, but as 
to the practicability of insisting upon higher standards. At the last 
meeting one of our members, distinguished for his long service in the 
cause of legal education, thought that it was a mistake to concentrate 
so much of importance upon preliminary education, and he considered 
it impossible at present to bring up the West to the point of requiring 
a college degree, or two years of a college course, and he urged that 
the association take no step in advance on that subject. The Com- 
mittee on Legal Education, in its very interesting report made in 1908, 
while reaching the conclusion that two years of a college course was 
the least that should be required as an adequate preparation for the 
study of law, expressed the opinion that it was impracticable to secure 
the adoption of that standard at the present time. Why is it imprac- 
ticable, and when will it be practicable, if not now? How long are we 
to wait in this country, rich in natural resources, leading the world in 
manufacture and commerce and invention, advancing in art, with uni- 
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versities supplied by public grant and private endowment, brought 
almost to the door of every aspiring young man, before it will be prac- 
ticable to insist that the members of a learned profession shall be 
learned? How can the Bar of the West offer such a plea? Are they 
content with standards inferior to those of the East? What have they 
to say of the declaration of the fathers in the ordinance of 1787, organ- 
izing the territory northwest of the Ohio river, that knowledge as well 
as religion and morality are necessary to good government and to the 
happiness of mankind, and that schools and the means of education shall 
forever be encouraged, and what account will they render of the grants 
made by Congress to establish colleges in the great states of the West, 
and of the large and increasing contributions raised by public taxation 
for the purpose of maintaining them? With these means of education 
provided by the states at public expense and for the public good, how 
can applicants for admission to the Bar expect that they will be per- 
mitted by the state to assume the serious and responsible duties of a 
profession which deeply concerns and vitally affects the interests of 
the state, without proper preparation? If the colleges provided by the 
state are not for the training of those to whom she entrusts the admin- 
istration of her law, for whom were they intended and of what use 
are they? 

If two years of a college course or something else, more than a 
high school course, is the least that should be required as an adequate 
preparation for the study of law, as the Committee on Legal Education 
has recommended, why should we not advocate that standard now, and 
use our influence to have it adopted, without further delay, by as many 
schools as possible. That would seem to be the practical thing to do. 
There appears to be no good reason for not adopting it at once in the 
law schools of the flourishing state universities of the West. Each 
practical application for a higher standard helps the cause. The 
example of these universities, already set by the law school of the 
University of Wisconsin, would be followed in time by other schools 
supposed to be less fortunately situated. We shall accomplish nothing 
unless we aim high and urge what we believe to be right and not merely 
what some suppose to be practicable. Our success in inducing so 
large a proportion of the schools to increase their courses to three years, 
and to raise their requirements for admission from nothing to a high 
school education, should encourage us to believe that if we do not stand 
still, but press forward, we will find the Bar and the public more dis- 
posed to support us than we think. I believe that the great body of the 
profession is deeply interested in improving its condition, and that 
public sentiment can be easily awakened if we carry on a campaign of 
education, and show, as we can, that what we propose is for the best 
interests of the public. The best is none too good for America, and we 
shall not long be content to be behind the most favored nation in the 
administration of law. 

The importance of the moral tone of the profession, and of the 
steps which will promote it, is likely to appeal to the public even more 
forcibly than its learning or technical skill. I do not refer to the steal- 
ing of money, the subornation of witnesses, the forgery of records, or 
other penitentiary forms of misconduct, but to the moral sensibility 
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which does not stir up litigation, or defend against clear claims without 
justificatian, or give pernicious advice knowingly, or assist in illegal 
transactions, or abuse the confidence of the courts; in other words, to 
the quality which we summarize when we refer to a lawyer as an hon- 
orable practitioner. One of the services of the colleges and one of the 
most important results of the association of young men together in the 
colleges is to develop that quality. It is usually the attribute of an 
educated man. We have not discovered any experience which knocks 
off the rough edges of habit or practice or nourishes the moral stamina 
of a young man more effectively or promptly than membership in that 
form of pure democracy known as a college class. Its atmosphere is 
not conducive to either freshness or crookedness. It is only natural 
therefore that we should find the moral tone of the Bar rising with the 
standards for admission. In 1898 Judge Danaher of the New York 
State Board of Law Examiners said to this association that, according 
to his observation, the standard of preliminary education which that 
State had adopted had been productive of wonderful results in elevating 
the tone of the profession, and that from his experience he would rather 
abolish examinations in law than dispense with a high standard of 
general education. 

We hear no dissent from these estimates of the value of liberal 
education. Everybody admits that it is a good thing, but many are 
neverthless not prepared to insist upon more than a high school educa- 
tion either for admission to the Bar or to the schools. According to 
my observation and experience, that is a standard much too low for us 
to be content with in the United States. Young men at the age at 
which they ordinarily graduate from high schools (from 16 to 18) are 
not sufficiently mature or equipped mentally to commence the study 
of law with advantage. They lose time by attempting it, and frequently 
wreck their professional career, because they get no adequate conception 
of what they study in the law school. 

The objection most frequently urged against prescribing a higher 
standard of general education for admission to the Bar takes the form 
of a plea for the poor young man. That has always struck me as a 
curious argument in a democracy. Are we to have one standard for 
poor men and another standard for rich men? Are the state boards 
to prepare one set of papers for the sons of rich men and another for 
the sons of the poor, or shall the papers call for a specification of the 
wealth of the applicant or his father and be marked accordingly? If 
the argument is good, it applies to the applicant’s study of the law as 
well as to his general education. If considerations of personal hard- 
ship or convenience are to be taken into account, where are you going 
to draw the line? The short answer is that such considerations have 
no place in determining whether a franchise affecting the public welfare 
shall be granted. The state is not concerned with the fortune of the 
individual when it comes into conflict with the general good. The 
inquiry should be confined to the capacity of the applicant to serve the 
state. Law is not administered as private philanthropy but as the 
supreme interest of the state. The office of the lawyer is not a private 
business, but a public trust. 
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As matter of fact, the plea for the poor young man while made in 
his name is not made on his behalf or in his true interest. 

He does not wish to be handicapped in the race, and of all others 
can least afford to be, by inadequate preparation. Ordinarily he is not. 
He asks no favors. If he has the right stuff in him, he finds ways and 
means to secure the proper education. 

It is also said that if higher standards of general education are 
required it will tend to make the profession a place for the sons of rich 
men only. This prediction is justified by no experience and is answered 
by history. For generations the Scotch and English Bars have been 
composed almost exclusively of university men without developing the 
slightest tendency to create an odious caste or to develop an aristocracy 
except of brains. The law is the last vocation in the world to attract 
a rich man. It is too laborious and wearing. If I were rich, I think 
I would look for an easier job. 

I could count on the fingers of one hand the college educated 
members of the Bar of Ohio who are the sons of rich men. A far 
greater proportion are the sons of artisians and farmers and teachers 
and preachers, and as a rule everywhere in the United States they are 
the sons of men of humble or moderate means. Call the roll of this 
meeting. How many of those who have prepared themselves for the 
Bar by a course at college are the sons of rich men? Call the roll of 
the eminent lawyers of America; go to the colleges of the United 
States or to the universities of Scotland, and say whether they are 
the abode of the rich, or that there is danger of raising an oligarchy 
of wealth if we recruit our profession from their ranks. 

I am in sympathy with the objections that have been urged against 
postponing unduly the time when a young man shall commence his 
professional career, and begin to earn a living, and to fixing arbitrarily 
the standard of a college degree for admission to the Bar or to the law 
school. It seems to me that Harvard law school has dealt with this 
point in a very sensible and practical way. While admitting only 
holders of a degree as matter of right, she has wisely provided for the 
admission in special cases of men of more than average ability who 
have been prevented by straitened circumstances or other misfortune 
from getting a college education, and are able to pass an examination 
in Latin, French and Blackstone. 

Thorough preparation for the Bar is as much in the interest of 
the individual as the state. The young lawyer’s career is largely 
affected and generally determined by his first performances. It is the 
impression he makes on the lawyers and judges in his first cases and 
conferences that fix his place. The time for him to prepare is before 
the race begins. 

The large increase in the number of law schools during the past 
twenty-five years has not been wholly in the interest of the public or 
for the good of the cause. Many have been started in communities 
where good schools exist in sufficient number, for the express purpose 
of providing shady avenues to the Bar for those who wish to evade 
proper and reasonable requirements, and whose only aim is to get a 
license to practice as quickly and cheaply as possible. Such schools 
are at war with the purposes of this association and an injury to the 
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cause. Some of them are so far below anything approximating a 
standard as to justify us calling them bogus schools. They are a public 
evil. Ordinarily they are found in large cities, and sometimes under 
the patronage of well-meaning, sentimental philanthropists, who do not 
realize the injury they are doing to the young men themselves as well 
as to the community. More often they are organized for the money 
that can be made through the fees, small in amount, but considerable 
in the aggregate, which the promoters are able to get, principally out 
of clerks, office holders, real estate brokers, and detectives, to whom 
they hold out, in true quack style, the prospect of attaining positions 
of eminence at the Bar or in politics if they devote a few hours in the 
evening to the so-called study of law. Abraham Lincoln is made to 
do full time in their advertisements, with occasional reference to some 
local celebrity who has worked his way from the shop into Congress. 
Appropriate embellishments are not wanting of the glorious advantages 
of a free country and the dignity of labor. 

We must not delude ourselves with the notion that Bar examina- 
tions protect the Bar against these fake schools. The Bar examiner 
is ordinarily no match for the professional coach. The only protection 
is to insist that every applicant for admission to the Bar should have 
devoted a certain number of years, under competent instruction, wholly 
to the study of law, and after he has properly prepared himself to take 
up its study. 

Weare not likely to produce more brilliant advocates than Webster, 
or Choate, or Carter, or Carpenter, or Curtis, or more learned judges 
than Marshall and Story and Shaw and Gibson and Miller and Brad- 
ley and Matthews and Field, but the day of the haphazard lawyer who 
depends on his imprejudicate instincts is gone never to return, thanks 
in large measure to the work and influence of this association. — Address 
by Lawrence Maxwell, Jr., before American Bar Association. 





JUDGES IN EUROPE. 


I have no intention of venturing to criticise here the practice in 
vogue in America of electing judges by what is in theory the popular 
vote, beyond pointing out that it is not in use anywhere in the Old 
World, not even the ancient republics of Switzerland and San Marino, 
nor yet in the modern French commonwealth, where the democracy is 
of an exceedingly advanced character, verging in many respects on 
Socialism. It is impossible, however, to refrain from calling attention 
to the significant fact that the most august tribunal of the Western Hem- 
isphere, which commands the respect and confidence not only of the 
American people, but also of foreign nations, namely, the Supreme court 
of the United States, owes the appointment of its members not to the 
nomination of an irresponsible political boss, but to that of the President 
of the United States, which the Senate is subsequently called upon to 
confirm or reject. 

Of all the judges in the Old World there are no others that enjoy 
a reputation that corresponds so closely with that of the Supreme court 
of the United States as the members of the High Court of Justice of 
England, and inasmuch as the jurisprudence of the greater part of Amer- 
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ica is based upon, and in line with, that of Great Britain, the method 
of their selection is well worthy of study. To sum up the matter briefly, 
they are nominated by the Prime Minister, who usually seeks the advice 
of the Lord High Chancellor in the matter, and they are then appointed 
in due form by the sovereign, unless he sees any reason for withholding 
his approval. Neither of the two houses of the national Legislature are 
called upon to ratify the appointment. But the Prime Minister and his 
Cabinet are accountable to Parliament for the same. And if any unfit 
individual had, either through the ignorance of the administration or 
through some political intrigue, secured a place upon the Bench, the 
Premier would be quickly and severely taken to task in the Lords, as 
well as in the Commons, and would be confronted with almost certain 
political defeat. For if there is one thing more than another of which 
the English people, irrespective of party, are intensely jealous, it is the 
purity of the ermine of their judges, to which they rightly attach the 
most supreme importance. 

Political considerations carry no weight whatsoever in the nomina- 
tion of judges of the higher courts in Great Britain, and there are few 
Cabinets which would dare to offer nominations for judicial preferment 
to lawyers in recognition of purely partisan services. Indeed, one often 
finds in the records of the past cases of the Conservatives appointing Lib- 
erals, and of Liberals nominating Conservatives to the Bench, and so 
boundless is the belief of the government and of the people in the abso- 
lute impartiality of the judges, that when the latter are called upon to 
determine contested parliamentary election cases nobody ever dreams 
of inquiring as to what political party they may have belonged. 

Eminence at the Bar is the principal qualification demanded by the 
government and by the people for promotion to the Bench. The judges 
are chosen exclusively from the King’s Counsel, and the possession of 
what is known as “the silk” implies a long and honorable career as an 
advocate. It is from the leaders of the legal profession that the judges 
are recruited, and the average minimum age at the date of appointment 
being fifty they are usually in the enjoyment of large and lucrative prac- 
tice when the ermine is offered to them. The English people, realizing 
that it would be unwise to demand too heavy a pecuniary sacrifice on 
the part of the candidates for the Bench, pay their judges exceedingly 
well, the usual salary being $30,000 a year, with a retiring pension for life 
of more than half that amount. This, in conjunction with the immense 
prestige of the office, its social distinction, and the knighthood by which 
it is invariably accompanied, contribute to make up inducements suff- 
ciently strong to tempt successful lawyers to abandon their practice at 
the Bar for a seat on the Bench. 

Before a lawyer can attain to the dignity of a King’s Counsel, from 
which, as I have stated above, the judges of the higher courts are ex- 
clusively recruited, he must have given many proofs of his fitness, proofs 
not alone to the Lord High Chancellor, who, in the name of the Crown, 
confers upon him the “silk,” but also to the Inn of Court through which 
he obtained, in the first place, his call to the Bar. To begin with, no one 
is admitted to the latter who cannot furnish evidences of an education 
of a high order, of a record wholly free from scandal and of the posses- 
sion of a certain amount of financial independence, the payment of the 
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fees being heavy. Trade, bankruptcy and a number of other things 
are regarded as disqualifications, and, in fact, the restrictions imposed 
are so extensive that the English Bar, all told, does not comprise more 
than about 10,000 members, of which less than 2,000 are engaged in legal 
practice. They must, each of them, belong to one or another of those 
Inns of Court through which they have received their call, and which 
for hundreds of years past have enjoyed the monopoly of pleading in all 
of the higher courts of law, and each Inn has its governing body, com- 
posed of Benchers, who keep a careful watch upon its members, calling 
them to severe account in the event of their doing anything “unbecoming 
of an advocate and unbecoming of a gentleman,” and in extreme cases 
expelling them from the Inn, which, of course, is equivalent to disbar- 
ment. No Lord Chancellor would dream of handing to any member 
of the bar a patent as King’s Counsel without having previously ob- 
tained the most satisfactory assurances as to the character and record 
of the candidate for the “silk” from the Benchers of his Inn, and from 
this it will be seen that before a man can hope for appointment to a seat 
on the Bench he must have furnished abundant evidence as to his fitness 
for the post. 

The minor judgeships in England are in the gift of the Lord Chan- 
cellor, who, as the judicial member of the Cabinet, is responsible to Par- 
liament for the nominations. Moreover, he possesses the power of re- 
moval, which is, however, very rarely exercised. The judges of the 
higher courts, as in the case of the judges of the Supreme court of the 
United States, can only be removed “for cause,” by means of parliamen- 
tary impeachment. There have been very few cases, indeed, of removals 
since the days of King Edward I., from whose reign the present system 
of judiciary really dates, and in the rare instances of unworthiness on 
the part of judges, they have been held up to such everlasting obloquy in 
history as to constitute a terrible warning of the never ending execration 
that the English people have in store for those who soil the purity of the 
judicial ermine. 

On the continent of Europe the selection of the judges is entirely 
different and much less satisfactory. They constitute a distinct and sep- 
arate profession, are not recruited from eminent and successful mem- 
bers of the Bar, but nominated while mere probationers to the 
most inferior and least important of judicial offices, and gradually rise 
in the course of years to the higher courts by successive promotions. 
As a general rule the most brilliant of law students make up their minds 
to devote themselves to practice at the Bar, in which they see both fame 
and fortune. It is their less gifted classmates who, fully assured that 
in the face of such competition they have no prospects of even earning 
a mere competence as advocates, in despair turn to what is known as 
the “magistrature”—that is to say, a judicial career. Celebrated and 
silver-tongued lawyers with huge practices are to be found in every capi- 
tal of continental Europe, and, while some of them become ministers of 
state or even presidents of republics, such as, for instance, the late Jules 
Grevy, yet one never hears of any of them condescending to accept a seat 
on the Bench, the very occupancy of which implies a confession of med- 
iocrity. Under the circumstances it is not surprising that the pay of 
judges on the continent of Europe should be ridiculously small, and the 
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salary of the highest judicial functionary in France, namely, the Presi- 
dent of the Court of Cassation (that is to say, of the final Court of Ap- 
peal) contrasts somewhat dismally with the $40,000 a year of England’s 
Lord Chief Justice. The other judges of the French Court of Appeal 
receive salaries ranging from $3,800 to $5,000, while in the provinces 
judicial salaries range as low as $500 a year. These rates of judicial 
pay are pretty much the same all over the Continent, and while the 
judges are theoretically irremovable, except for misconduct, yet thev 
are to such an extent dependent on the Minister of Justice—that is to 
say, a member of the Cabinet of the day—for their promotion, for their 
transfer to more or less agreeable posts and for distinctions in the shape 
of orders of knighthood, that it is idle to talk of their independence of 
character, at any rate, where the government is concerned. They are, 
in fact, at the beck and call of the latter, its servants indeed, and under 
the circumstances it is amazing that the administration of justice should 
not be far more unsatisfactory even than it really is. 

It is only fair, however, to add that in France, as in Germany, in 
Austria and in Spain, the judges of the final and Supreme Courts of Ap- 
peal enjoy a degree of prestige and respect to which none of their col- 
leagues of the lower courts can make any pretension—this, too, in spite 
of their ridiculously inadequate pay and their long years of subservience 
to the Minister of Justice for the time being. It is because they are near- 
ing the end of their official career and have but little to fear or to hope 
of the government that they feel they can afford to be independent, and 
that is why we occasionally find the Court of Cassation at Paris render- 
ing a decision displeasing to the Cabinet, and the Supreme court of the 
German empire at Leipsic delivering a judgment calculated to give um- 
brage to the Crown. 

But still, taking the Continental system of judiciary as a whole, it 
must be confessed that it is extremely unsatisfactory, and it may be 
questioned whether it does not present as many disadvantages as any 
that can be offered to the practice here in America of electing the judges 
to even the highest judicial offices of the respective States of the Union 
on the nomination of irresponsible party “bosses.”—Ex-Attache in New 
York Tribune. 





PROPOSALS AGAINST LOBBYISTS. 


The majority of the Legislative Committee of New Jersey, ap- 
pointed at the session of 1905 to report a plan to do away with the pro- 
fessional lobbyist, has made a long report by its chairman, Senator Col- 
by, concluding with recommendations which are thus summarized : 

One—Provides that any State house official or employe found guilty 
of lobbying on the floor of the Legislature while the Legislature is in 
session shall be thereafter excluded from the floor and publicly repri- 
manded. 

Two—Provides that newspaper representatives shall be sum- 
marily punished if found guilty of an attempt to influence legislation 
on the floor of the House or Senate while in session. 

Three—Recommends the adoption of rules and regulations compel- 
ling the registration of counsel and agents with the attorney general, 
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who shall keep a docket of the legislative counsel and agents. Counsel 
and agents are required under penalty to indicate the special objects of 
legislation for which employed, and the employers of the legislative 
counsel and agents are required to file under oath a statement of ex- 
penses incurred in their employment. The rules do not apply to those 
employed by municipalities or counties or by civic or public associations. 

Four—Provides for the erection of the judiciary committees of the 
Senate and Assembly into a special court to sit in consideration upon 
bills of the following character: 

_ All bills relating to changes in the general laws pertaining to tax- 
ation. 

All bills placing additional restriction or imposing additional taxes 
upon corporations. 

All bills effecting a reduction in taxation or increasing the privi- 
leges of corporations. 

All bills pertaining to the capitalization of corporations. 

All bills affecting the investment of the assets of banks, trust com- 
panies and insurance companies. 

All bills relating to franchise rights or privileges. 

Five—Provides for two open hearings before the court upon meas- 
ures here described, and that any attempt to discuss with or influence 
the members of the court upon any of these measures while the court is 
not in session shall render the party guilty, subject to reprimand and 
disbarment from further appearance. 

Six—Provides that public notice of such hearings be published 
in the daily papers of the chief cities of the State three days prior to 
hearings. 

Seven—Recommends that not only corporations but public bodies 
be requested to have specially designated counsel to represent them at 
such hearings, but that any citizen of the State has the privilege of ap- 
pearing in his own behalf. 

Eight—Recommends that the court shall have the right to demand 
a statement of interest in legislation discussed before committee and to 
exclude those refusing to disclose their interest. 

Nine-—Provides that the decision of the court be made to the Legis- 
lature, and that thereafter legislation upon the bills discussed shall be 
considered in the regular way. 

Ten—Provides that the introducer of any of the measures which 
shall properly come before the court be required to state by whom the bill 
is drawn and in whose interests it is presented. 

Eleven—Provides that in case of dispute as to whether any bill intro- 
duced falls within the class of bills which should properly come before the 
court, decision should rest with the attorney general. 

Twelve—Provides that there be given to the Governor by legislation 
such power as he may need to exclude from the State House any persons 
under suspicion of improper lobbying, if unable to account for their con- 
tinued presence in the State House. 

Thirteen—Approves the recommendations of the Governor with re- 
gard to a corrupt Practice Act and amendment to the bribery laws. 

Fourteen—Recommends that such legislation as is necessary to em- 
power the Legislature to require the presence of witnesses and to compel 
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them to testify under oath at any legislative investigation into charges of 
bribery should be enacted. This is designed to prevent a recurrence of 
the failure of the Legislature last year to secure the necessary evidence 
from witnesses refusing to testify. 

Annexed to the report are extracts from the messages of the Gov- 
ernors of the States of Nebraska, West Virginia, Missouri, Iowa and 
Ohio. Copies of the laws of Massachusetts, Wisconsin and Maryland, 
regulating the employment of legislative counsel and agents, and letters 
from a number of railroads and public utility corporations giving infor- 
mation about the employment of counsel and agents, and !etters of par- 
ticular interest from the Governors of Colorado, Delaware, Florida, 
Louisiana, Mississippi, New York, Ohio and Oregon, and from the 
Speaker of the House of Massachusetts, secretary to the Governor of 
Minnesota and the Speaker of the House of Pennsylvania with the Penn- 
sylvania rules, are also annexed. 





PHONOGRAPHS AS EVIDENCE. 


The first instance, doubtless, of the use of a phonograph in a 
court of this country as evidence occurred, according to the news- 
papers, on a recent trial in the United States court at Boston. Evi- 
dence of a similar character, it is said by the press report, has been 
allowed in England. No regular report of these cases has yet come 
to hand. In the Boston case it is said that the phonograph was put 
in evidence to show the court the noise of the elevated cars, for which 
the plaintiff claimed damage to his business block. The evidence was 
objected to, of course, and, in support of its admission, the plaintiff’s 
counsel contended that a phonograph is one of the most accurate 
scientific recorders, and that it is admissible in evidence on the same 
ground that photographs are admissible. That photographs consti- 
tute proper evidence, though stoutly denied at the outset, has been 
established in a great number of cases, and the limitations of their 
use for that purpose are shown in an extended note in 35 L. R. A. 
802, to the case of Dederichs v. Salt Lake City R. Co. X-ray photo- 
graphs have also been accepted in evidence, as shown by that note, 
and also by the case of Geneva v. Burnett, 65 Neb. 464, 58 L. R. A. 
287, 101 Am. St. Rep. 628, 91 N. W. 275. Another new kind of evi- 
dence created by modern scientific developments is that furnished by 
telephones, and the right to put telephone conversations in evidence, 
though not universally conceded, has been upheld in a number of 
decisions, as shown in Oskamp v. Gadsden, 35 Neb. 7, 17 L. R. A. 440, 
37 Am. St. Rep. 428, 52 N. W. 718, and the annotation to that case. 
Whatever restrictions or conditions the courts may impose on the 
use of phonographs in evidence, it is not to be doubted that they will 
ultimately come to be regarded by the courts as evidence no less 
reliable than photographs, X-ray pictures and telephones.— Case and 
Comment 





The right to recover punitive damages for the cutting of trees upon 
a sidewalk for the accommodation of electric light wires, in entire disre- 
gard of the rights of the abutting owner, and against his protest, is sus- 
tained in Brown v. Asheville Electric Co. (N. C.), 69 L. R. A., 631. 
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PEOPLES NATIONAL BANK OF NEW BRUNSWICK v. LOUISA SCHEPFLIN 


(New Jersey Supreme Court, November 13, 1905). 
Promissory Note—Married Woman as Surity for Hushand—Proceeds Checks— Negotiable 
Instruments Act. 
On rule to show cause. 


Mr. Theodore B. Booraem for the plaintiff. 


Mr. Craig A. Marsh for the defendant. 


PITNEY, J.: This action was brought to recover the amount due 
upon a promissory note dated June 11, 1903, payable to the order of 
the plaintiff, for $3,866.57, signed by the defendant and her husband, 
Christian Schepflin, who died before the commencement of suit. The 
making and delivery of the note were not disputed. The defense was 
that it was made without consideration moving to the defendant; that 
at the time of the making thereof she was a married woman and gave 
the note as surety for her husband; and that she neither directly nor 
indirectly obtained any money, property or other thing of value, for her 
own use or for the benefit of her separate estate, on the faith of the 
note. Motions for non-suit and for direction of a verdict in defendant’s 
favor were made upon grounds that properly raised the questions 
presently to be dealt with. These motions were overruled and the 
learned trial justice, against objection, directed a verdict in favor of the 
plaintiff for the full amount of the note. A new trial is now asked 
because the verdict is contrary to the evidence and contrary to law, and 
because the trial justice erred in refusing defendant’s motions and in 
directing a verdict for the plaintiff. 

The evidence showed that the note in suit was the last renewal 
of a series of notes that had been discounted by the plaintiff bank under 
the following circumstances: On September 16, 1899, Mrs. Schepflin 
gave to her husband for his accommodation her promissory note for 
$2,500, payable four months after date at plaintiff's bank. Whether the 
note was payable to her own order and by her endorsed before delivery 
to her husband, or whether it was payable to his order, does not clearly 
appear and in our view makes no difference. The note was given for 
the purpose of enabling the husband to procure a loan from the bank 
for his own benefit. He endorsed it and presented it to the cashier for 
discount. The cashier testified that upon being applied to by the hus- 
band he explained to him that the bank could not loan the money to 
him but would loan it to Mrs. Schepflin. The cashier thereupon filled 
out what is called in the case a “proceeds check,” handed it to Mr. 
Schepflin, and told him that if he would get the check signed by his 
wife the bank would discount the note. The check was in the follow- 
ing form: 

** $2,500.00 New Brunswick, N. J., September 19, 1899. 

51.33 The Peoples National Bank pay to the order of Pro- 
ee ceeds of Note twenty-four hundred forty-eight and 

$2,448. 67 67-100 Dollars. 

Mrs. Schepflin signed this check and the husband turned it over to 
the bank on September 21. Whether the cashier of the bank was 
present at the signing of the check, or whether the husband alone was 
present with Mrs. Schepflin at that time, was in dispute, but in our 
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view the difference is immaterial. Upon the presentation of the “pro- 
ceeds check,” bearing Mrs. Schepflin’s signature, to the bank, September 
21, the note was discounted and the amount of the note, less discount, 
to wit, $2,448.67, was placed to the credit of Mrs. Schepflin’s name upon 
the discount book and carried into the ledger to the credit of her name 
under the heading “Sundry Accounts.” At the same time, or at least 
on the same day and as a part of the same transaction, the account in 
her name was debited with precisely the same sum on account of the 
“proceeds check” and that sum was carried to the credit of her husband 
and thereby placed subject to his disbursement, and was disbursed and 
used by him. 

On January 5, 1900, Mrs. Schepflin made another note in like form 
for the further sum of $2,500 and delivered it to her husband for his 
accommodation and benefit. He applied to the bank to discount this 
note, and again was met with a refusal unless he would first procure a 
“proceeds check” from his wife. A check was thereupon filled up by 
the cashier, dated January 4, 1900, and reading: “The Peoples National 
Bank pay to Proceeds of Note twenty-four hundred forty-eight and 
67-100 Dollars,” and delivered to Mr. Schepflin in order that the wife’s 
signature might be procured. It was procured, the check was returned 
to the bank on January 6, and the second note was thereupon dis- 
counted, the proceeds thereof ($2,448.67) being entered as in the former 
instance to the credit of her name upon the discount book and upon the 
ledger of “Sundry Accounts.” At the same time her name was debited 
upon this ledger with the like amount on account of the “proceeds 
check” and the amount was carried over to the credit of the husband. 

These two notes of $2,500 each were renewed from time to time 
thereafter in whole or in part, the successive renewal notes being signed 
by Mrs. Schepflin, indorsed by her husband and delivered to the bank. 
On each occasion*her name seems to have been credited on the ledger 
with the proceeds of the renewal note and debited at the same time 
with the like amount, the debits being represented by the maturing 
notes, although these did not always agree in amount with the renewals 
by reason of the fact that partial payments were at different times made 
by the husband. 

This series of discounts and renewals finally eventuated in the 
giving of the note in suit, which represented the balance at that time 
due to the bank. 

The evidence renders it clear beyond dispute that unless Mrs. 
Schepflin can be deemed to have received the proceeds of the original 
discounts, she did not, either at the time of the making of the original 
notes, or at any other time, receive any consideration of value for her 
own use or for the. benefit of her separate estate. She had no other 
banking transactions with the plaintiff, kept no funds on deposit there, 
drew none, and gave no checks saving the “proceeds checks” above 
mentioned. 

Section 5 of our revised Married Women’s Act of 1874, as amended 
in 1895 (P. L. 1895, p. 821; Gen. Stat., p. 2017), declares that any mar- 
ried woman shall have the right to bind herself by contract in the same 
manner and to the same extent as though she were unmarried, “pro- 
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vided, that nothing herein shall enable such married woman to become 
an accommodation indorser, guarantor or surety, nor shall she be 
liable on any promise to pay the debt, or answer for the default or 
liability of any other person; provided further, however, that if on faith 
of any indorsement, contract or guaranty of suretyship, promise to pay 
the debt or answer for the default or liability of any other person, any 
married woman obtains, directly or indirectly, any money, property or 
other thing of value for her own use, or for the use, benefit or advantage 
of her separate estate, she shall be liable thereon as though she were 
unmarried.” 

Under the facts of the present case the second proviso has no 
applicancy, and the question is, whether the note in suit can have legal 
efficacy in view of the first proviso. The validity of the note in suit 
manifestly depends upon the validity of the original notes for $2,500 
each, dated September 16, 1899, and January 6, 1900. If Mrs. Schepflin 
did not in a legal sense receive the proceeds of the discount of those 
notes she was an accommodation maker. Since the notes were intended 
to be and were in fact indorsed by the husband she was his surety if 
the money was in fact borrowed by him from the bank. In Van 
Deventer, 17 Vr. 460, 464, where the wife was joint maker with the 
husband of a note given to secure moneys borrowed by him, she was 
held to be a surety. If it had not been in contemplation that Mr. 
Schepflin should become a party to the instrument, still the wife’s note 
made to secure a joan advanced to him would be a promise to pay 
his debt. 

Contracts of suretyship and promises to pay the debt of another 
person are equally within the ban of the first proviso of section 5 of 
the Married Women’s Act. And, as pointed out by Justice Collins in 
this court in Vliet v. Eastburn, 34 Vr. 450, 453, it is not significant that 
the proviso in terms prohibits the making by a married woman of an 
accommodation indorsement, and is silent with respect to her becoming 
an accommodation maker of a promissory note; the form of suretyship 
is immaterial. Upon a review of this decision by the Court of Errors 
and Appeals the judges were divided in opinion upon another question, 
but there was almost unanimity upon this point. The present Chief 
Justice, who wrote the opinion of a plurality of the court, said (85 Vr. 
at p. 645): “Although in form Mrs. Eastburn became an original debtor 
by signing the note in suit, she was in fact merely a surety for Cowen- 
hoven, having put her name to the paper for his accommodation.” And 
the opinion of Justice Van Syckel shows that he entertained a like view. 

Prior to the enactment of the Negotiable Instruments law (P. L. 
1902, p. 583), it was held by our courts that in an action at law upon a 
promissory note made by two persons, one of them could not set up as 
a defense that he was, to the knowledge of the payee, an accommoda- 
tion maker and therefore entitled to the privileges of a surety, on the 
ground that his right to the status of surety was an equity not enforce- 
able in the courts of common law. Anthony v. Fritts, 16 Vr. 1; Shute 
v. Taylor, 32 Vr. 256. It was pointed out by Chief Justice Beasley, in 
Mount v. Zisken, 7 N. J. L. J. 71, that evidence to show suretyship is 
admissible when it is offered not to vary the terms of the contract, but 
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to show the status of the party and a fact which, taken in connection 
with the status, would render the contract void, and that he had intended 
to say in the opinion in Anthony v. Fritts that this distinction must 
be made. 

As between the immediate parties to a promissory note its real 
character may always be shown. If the payee sues upon it it may be 
proved that the note was really given for his accommodation. Mess- 
more v. Meyer, 27 Vr. 31. Save for the law merchant, the real char- 
acter of a note might be shown even as against a holder in due course. 
But if a contract, although made in fact by a married woman, is one 
that she is disabled by law from making, it never becomes her promissory 
note, and the rule of the law merchant can have no applicancy to it. 
Woolverton v. Van Syckel, 28 Vr. 393; Vliet v. Eastburn, 34 Vr. at p. 
454; 25 Vr. at p. 646, p. 650. 

Even with respect to parties capable of contracting, it is well settled 
that the rule against varying the terms of a written instrument by parol 
evidence does not apply at all to evidence tending to show, as between 
the parties, that the contract was void for want of consideration or the 
like. Metlar’s Admrs. v. Metlar, 3 C. E. Gr. 270, 273; 4 C. E. Gr. 457; 
Chaddock v. Vanness, 6 Vr. 517 at pp. 520, 522; Johnson v. Ramsey, 
14 Vr. 279 at p. 282; Middleton v. Griffith, 28 Vr. 442 at p. 448. And 
this is still the case under the Negotiable Instruments Act of 1902 
(P. L. 1902, p. 583, sections 16, 24, 28, 29, 68 and 196). 

The fundamental inquiry, therefore, upon which the present case 
turns, is whether the loans resulting from the discount of the two notes 
of $2,500 each were made to Mrs, Schepflin or to her husband, and this 
is a question of substance, not of form. So treating it, in our opinion 
the question admits of but one answer. In each instance, (for the evi- 
dence renders it clear that the circumstances of the two transactions 
were indistinguishable), while the cashier of the bank professed an 
unwillingness to lend the money to Mr. Schepflin and a willingness to 
lend it to his wife, the parties proceeded to take effective measures to 
prevent her from having at any time the least control of the proceeds 
of the notes or either of them, by procuring from her, in advance of 
the discount, an assignment of the total proceeds by means of the two 
“proceeds checks” above referred to. These checks were intended to 
have efficacy at the very instant the note was discounted. Each note 
and its corresponding check and the bookkeeping entire by which in 
form the proceeds of the discount were placed to the wife’s credit, and 
in form were transferred from her credit to that of her husband by 
means of the check were parts of one and the same transaction, the 
practical and intended effect of which was to pass to her husband 
immediately the proceeds of the discount, precisely the same as if the 
discount had been directly credited to him in the first instance and the 
“proceeds checks” had been dispensed with. The bookkeeping entries, 
like the “proceeds checks,” were pure fictions so far as they purported 
to evidence any transaction between the wife and the bank. Notwith- 
standing the fictions the fact is clear that the bank’s money remained 
in its own control at all times until it was placed by it within the control 
of Christian Schepflin. The loans, therefore, were in fact made by the 
bank to him. 
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The present case is thus clearly distinguishable from those cases 
in which it has been held that if the loan is made in fact to the wife she 
is a principal debtor and not a surety, although it be her purpose at 
this time to afterwards lend the money to her husband, and she pro- 
ceeds to carry out that purpose when she is placed in control of the 
fund. Such were the cases of First National Bank of Elizabeth v. 
Craig, 1 N. J. L. J. 1583, where the note in suit was discounted for the 
wife, the proceeds placed to her credit on the books of the bank and in 
her own bank book, and she drew them afterwards by her own checks, 
payable to her husband’s order; Todd v. Baily, 29 Vr. 10, where there 
was evidence (believed by the jury) showing plainly that the loan was 
made to the wife, and the trial judge instructed the jury that if this was 
the true version of the transaction the plaintiff was entitled to recover 
the moneys in question, but that if the loan was made to the husband, 
the wife standing as surety, the defendant was entitled to verdict; and 
that if the wife was the real borrower it was of no consequence whether 
it was her purpose to turn over the money so obtained to her husband 
for his use; and Hackettstown National Bank v. Ming, 7 Dick. 156, 
where the husband discounted the note ostensibly for his wife’s benefit, 
received a check for the proceeds payable to her order and afterwards 
took this check to her and persuaded her to indorse it over to him. It 
was held by Vice Chancellor Pitney (7 Dick. at p. 163) that the drawing 
of the check to the order of the wife and handing it to the husband was 
a mere offer of a loan to her on the note; that until she accepted that 
offer and used the check by indorsing it to him the contract of lending 
was merely executory, and that her action in indorsing the check com- 
pleted a contract of lending between the bank and her, so that she 
became the borrower. 

In those cases the wife at the time of the discount became the actual 
recipient of the money or its equivalent, which thereupon became her 
separate property and subject to her own disposition by virtue of the 
Married Women’s Act. In the case before us there was no instant of 
time during which the defendant had possession or control of the pro- 
ceeds of the discounts. The loans were not made, nor was any credit 
entered in her name at the bank until after the “proceeds checks” had 
been lodged with the cashier. In form—in fiction—those checks 
operated to assign in advance the proceeds of a loan made to her; in 
substance and in fact they prevented, as they were intended to prevent, 
the loan from reaching her. 

To attribute any binding force to her promissory notes given under 
such circumstances would be running counter not only to the spirit 
but to the letter of section 5 of the Married Women’s Act. 

It may be suggested that if a married woman is to be permitted, 
as in the cases just cited, to lend to her husband, or to another, moneys 
borrowed by her as soon as she receives them, there is little more 
mischief in permitting her to assign the proceeds of the loan in advance 
of receiving it. But this is a question of policy that it is the province 
of the legislature to deal with, not of the courts. Moneys once received 
by the wife, although they be borrowed, become her property, which the 
statute permits her to give away or lend as she pleases. So she may 
pledge or mortgage her separate property to secure the debt of her 
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husband or any third party. But the statute disables her from mort- 
gaging her future to secure the debt of another, which is the effect of 
a contract of suretyship or the like. 

The original notes in question here, and most of the renewals, were 
given prior to the Negotiable Instruments Act of 1902. The note in 
suit was given after the passage of that act. In our view this makes no 
difference. This statute gives no validity to the contract of a married 
woman, made by way of surety or promise to pay the debt of another 
person. 





Persons engaged in the service of a master, who are intrusted by 
him with the management or direction of his general work, or with 
some particular part thereof, are held, in Johnson v. Union Pacific Coal 
Co. (Utah), 67 L. R. A. 506, not to be fellow servants with subordinate 
employees, but vice principals, for whose negligence, resulting in the 
injury of employees, the master is liable. 
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UNION COUNTY BAR DINNER. 


The annual dinner of the Union 
County Bar Association was held 
at the “Hotel Astor,’ New York 
City, on Saturday evening, Feb- 
ruary 10, and was largely at- 
tended and much enjoyed. Craig 
A. Marsh, President of the Asso- 
ciation, acted as toastmaster and 
made the opening address. 

Judge Swayze, of the Supreme 

court, spoke on “The Judiciary,” 
Circuit Court Judge Heisley on 
“The Law,” ex-Governor Voor- 
hees on “The State of New Jer- 
sey, Hon. Charles E. Reed on 
“Our Profession.” Hon. Frank 
3ergen also delivered an address. 
Vice-Chancellor Bergen and 
Judge Fort had been expected, 
but were unable to be present. 
Among the guests were Hon. 
Joseph Cross, Hon. Benjamin A. 
Vail, Hon. George T. Parrot and 
others. 

The Dinner Committee con- 
sisted of Edward S. Atwater, 
William R. Codington, Paul Q. 
Oliver, J. A. Kiernan and Samuel 
Schleimer. 


APPOINTMENTS BY GOVERNOB. 


Among the nominations re- 
cently made by Governor Stokes 
and confirmed by the Senate are 
the following: 

David O. Watkins as_ state 
banking and insurance commis- 
sioner to succeed himself; Theo- 
dore Booraem as Judge of the 
Court of Common Pleas of Mid- 
dlesex County to succeed Wood- 
bridge Strong; Edward G. Rob- 
ertson as a member of the State 
Board of Education to succeed 
James Seymour, deceased; Sam- 
uel \W. Kirkbride as supervisor of 
the State Prison to fill the va- 
cancy caused by the death of E. 
J. Anderson; Moses Taylor Pyne 
as member of the Public Library 
Commission; Alfred D. Carnagy, 
Margaret H. Sickel and John D. 
Rue as members of the Board of 
Managers of the State Home for 
Girls; John W. Bennett, John J. 
saumann and Edward Hill Bald- 
win as members of the Medical 
Examining Board; Frederick R. 
Brace, Theodore W. Wheeler and 
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George C. Tennant as members of 
the Board of Geological Survey; 
George W. Perkins, William B. 
Dana, William H. Peters and D. 
McNeely Schaeffer as members 
of the Palisades Inter-State Park 
Commission; John Guire and 
Frederick M. Lockwood as mem- 
bers of the Board of Managers of 
the State Home for Boys; Benja- 
min F. Lee, J. J. Cleary and 
George B. Thorn as members of 
the Board of Managers of the 
State Home for the Feeble- 
Minded at Vineland; Herman P. 
Moosburger, Norman Fox, Harry 
A. Smith and Caroline B. Alex- 
ander as members of the Board 
of Managers of the State Village 
of Epileptics; Charles B. Parsons, 
Henry C. Gulick, Mark Town- 
send, John R. Dewar and John 
Scully as Commissioners of Pilot- 
age, and E. B. Voorhees as a 
member of the State Board of 
Forestry. 





HUDSON BAR ASSOCIATION. 


At a meeting of the Bar Asso- 
ciation of Hudson county, held at 
the Court House, December 12, 
the following officers were elected: 
Edwin A. S. Lewis, president (re- 
elected); Warren H. Dixon, vice 
president; George W. Flaacke, 
treasurer; Theodore Rurode, sec- 
retary. 








OBITUARY. 
MR. EDWIN B. WILLIAMSON. 

Edwin B. Williamson died on 
March 24 at his home in Newark. 
He had been ill for only a week, 
and his death was a shock to his 
many friends. He was a man 
much loved and greatly admired, 
and the general expression of sor- 
row on his death was spontane- 
ous and sincere. Singularly mod- 


est and unassuming, there never 
was a man who made less effort 
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to make his merits known, and 
yet on his death it was apparent 
that his character and mental at- 
tainments were well known to all 
the bar, and that fact is in itself 
a striking testimony to their ex- 
cellence. 

Mr. Williamson was born in 
New York State April 2, 1852. 
His parents lost their lives in a 
steamboat accident on the Hud- 
son river when he was still an in- 
fant, and he was brought up in 
New York City by his grand- 
mother. After a preliminary edu- 
cation in the schools there, he 
went to Rutgers College, from 
which he was graduated in 1871. 
Four years later he was admitted 
to the bar, and started his prac- 
tice in this city, where he has 
since lived. 

He studied law in the office of 
Parker & Keasbey and in Colum- 
bia Law School, and was admit- 
ted as an attorney at the June 
term, 1875, and as counselor at 
the June term, 1878. On leaving 
the office of Parker & Keasbey, he 
went into that of McCarter & 
Keen, and remained there until 
1882, when the firm of McCarter, 
Williamson & McCarter was 
formed. His partners at first 
were the late Thomas N. McCar- 
ter and Robert H. McCarter, and 
afterwards Thomas N. McCarter, 
Jr., also. Mr. Williamson was a 
thoroughly good lawyer. He had 
an accurate knowledge of law and 
practice, a clear logical mind, a 
sound judgment and precision of 
thought and statement. He was 
very thorough and painstaking, 
and worked promptly and effi- 
ciently and with definite results. 
He had force of character and 
gentleness of manner with unfail- 
ing courtesy. He had charge of 
large affairs in a very busy office 
and important cases in court, 
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more especially in the Court of 
Chancery. He was a special mas- 
ter of this court, and, as such, his 
investigations and his judgment 
were depended upon with abso- 
lute confidence by the court. The 
work that he did as counsel in 
Old Burying Ground case, to 
mention only one, was of great 
value for its thoroughness and ac- 
curacy. His advice in matters of 
difficult and important legal busi- 
ness was sought for and accepted 
with confidence. Other features 
of his professional and personal 
character are referred to in the 
resolutions which follow. 

Mr. Williamson married in 
1876 Miss Jane H. McCarter, 
daughter of the late Thomas N. 
McCarter. His wife and two 


daughters survive him. 
At the meeting of the Bar of 
Essex county, on the day before 


his funeral, the Chancery cham- 
bors were crowded, and address- 
es were made by Vice Chancellor 
Emery, who presided, and Henry 
Young, the chairman of the com- 
mittee, and also by Cortlandt 
Parker, Halsey M. Barrett, Ed- 
ward ©. Keasbey, Edward A. 
Day, Chauncey G. Parker,Chaun- 
cey H. Beasley and John R. Har- 
din. The following resolutions 
were adopted: 

The Bar of Essex county, de- 
siring to express their respect 
and esteem for their deceased as- 
sociate, Edwin Bleecker William- 
son, adopt the following “min- 
ute:” 

Mr. Williamson was a man of 
prominence in his_ profession; 
skilful, careful and industrious in 
its practice; modest in his de- 
meanor; conscientious in the per- 
formance of every duty, and 
kindly, considerate and courteous 
to all with whom he came in con- 
tact. 


His disposition was essentially 
that of a scholar. Possessed of 
high intellectual gifts well culti- 
vated and improved by reading 
and thought, he became known 
among his friends as a man of re- 
markable literary aptitude. His 
essays and writings were admired 
and extolled by all those who 
were privileged to hear or read 
them. Having a keen and inci- 
sive sense of humor, and a dry 
and original form of expression, 
his conversation was most enter- 
taining; but his humor was never 
used to wound the feelings of an- 
other or to suggest any thought 
of doubtful propriety. 

He was loyal to the interests of 
his clients ; industrious and pains- 
taking, fulfilling the duties of a 
large office with fidelity and wis- 
dom. Whatever he undertook, 
whether in his profession, in his 
church, or in social life, was well 
and thoroughly performed. He 
was of a symmetrical character, 
honorable, high minded, large in 
his views,a gentleman in thought, 
word and deed. He held to high 
standards, and his life was true 
to his ideals. He made a deep 
impression on his profession and 
on the community at large. 

By his death has passed away a 
good citizen, a devoted husband 
and father, an honorable and 
prominent member of the Bar of 
this county, a kindly friend and 
associate, and a high minded and 
cultured gentleman. 

Resolved, That the Circuit 
court of this county be requested 
to direct this minute to be entered 
on its records. 

K * * 

The “Newark Sunday Call,” 
referring to this meeting of the 
Bar, said: “In his excellent re- 
marks to the Bar Association, at 
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the meeting in memory of the late 
E. B. Williamson, Vice Chancel- 
lor Emery made allusion to the 
great loss to the Bar of Essex 
through the deaths of Frederick 
H. Lum, Roderick Byington and 
Mr. Williamson. Like others, the 
Vice Chancellor had a strong ap- 
preciation of the work and 
achievements of some of the law- 
yers whose appearance in the 
courts was rare and whose emin- 
ence in the profession was appre- 
ciated more by their co-members 
than by those whose knowledge 
of the Bar is limited by reading 
of, or seeing, lawyers in court, or 
in making arguments before pub- 
lic bodies or discussing large 
cases before the judges. Real suc- 
cess in professional life is a curi- 
ous thing, not to be measured by 
income, nor yet by notoriety. 
Some of the lawyers who stand 
highest in the opinion of their 
colleagues are little known to the 
public, and some of those who are 
best known owe their standing at 
the Bar to much better causes 
than those which have given 
them advertising prominence. 
The late Mr. Williamson was 
among those who had the more 
recognition when he passed away 
than he received in his lifetime, 
simply because he never courted 
it, indeed, apparently avoided it. 
When he died, it was given to 
him spontaneously and by all 
classes.” 
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West Publishing Co., 
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This is an unusually small price 
for even the semblance of a regular 
law book, but the intent is that not 
only all law schools but every law 
student and law clerk may find it 
possible to own a copy. The sub- 
ject is a new one, for book treat- 
ment. That it is written by sev- 
eral authors and edited by the 
Dean of the Leland Stanford, Jr., 
University School of Law, makes 
it even more valuable and author- 
itative than if written by any one 
author. 

The book is divided into four 
parts, the first treating of ‘The 
3rief on Appeal;” the second on 
“How to Use Decisions and Stat- 
utes;” the third on “American 
Law Publications,” and the fourth 
on “How to Find the Law.” 
There is an appendix of 123 pages, 
containing the “Abbreviations of 
Law Publications, Alphabetically 
Arranged.” This appendix, being 
up-to-date, is of great utility in 
itself. 

We have been considerably in- 
terested in examining with some 
care Part IV., “How to Find the 
Law.” It is excellent so far as it 
goes, but is hardly exhaustive. 
The collateral subjects named, 
under which one is supposed to 
search to find a given point not 
placed under what the searcher 
may deem to be the usual title, by 
no means includes all the titles 
which, naturally, one ought to ex- 
amine. However, we have not 
seen before any attempt to make 
such a compilation as is now made 
by Professor Wheeler, and that it 
will serve a good purpose we have 
no doubt. 

Dean Lile, who writes the in- 
troduction, lays stress on the fact 
that the law schools fail to turn 
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out graduates who know how to 
make briefs, and thinks that more 
attention should be given to this 
branch of instruction. We agree 
with him. That lawyer most 
surely wins his cause, and wins it 
in the quickest time, who knows 
how to find and to use “cases in 
point,” as well as sound legal prin- 
ciples. It is to be hoped that, with 
this book in hand, the law schools 
will give hereafter a much larger 
share of attention than they do 
now to this important branch of 
office work. 


AMERICAN NEGLIGENCE 
REPORTS, Current Series 
(Cited Am. Neg. Rep.). The 
current negligence cases de- 
cided in the Federal Courts of 
the United States, the Courts 
of Last Resort of all the States 
and Territories and selections 
from the Intermediate Courts. 


Together with Notes of English 


Cases and Annotations. Edited 
by John M. Gardner, of the 
New York Bar. Vol. XVIII. 
Remick & Schilling, Law Book 
Publishers, 32 Warren Street, 
New York, 1906. 


In this volume the editor con- 
tinues to maintain the high stand- 
ard of usefulness established 
when the series was first intro- 
duced. It brings up to date all 
the cases decided in the Courts of 
Last Resort, and with its table of 
cases reported, cases cited, cases 
classified and carefully prepared 
index makes a most useful and 
handy book. ‘The cases referred 
to in the notes are all presented 
in very convenient form, and as 
a whole are well arranged, in fact, 
these practically form six articles 
on the following subjects: In- 
juries while riding on platforms 
or steps of street cars; Doctrine 
of last clear chance; Liability for 
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coal-hole accidents—and quotes 
extensively from O’Malley v. 
Gerth, N. J. Errors and Appeals, 
1902; Recent cases of collisions of 
trains with teams at railroad 
crossings—this note quotes at 
length from the following re- 
cently reported New Jersey cases: 
Van Riper v. N. Y., S. & W. R. 
Co., 59 Atl. Rep., 26; Voehl v. 
D., L. & W. R. Co., 59 Atl. Rep., 
1034, and Fuchs v. Lehigh Val- 
ley R. Co., 61 Atl. Rep., 1; Recent 
cases of injury to employees from 
defective floors: 1. Slippery 
Floors, Oil, Grease, etc. (referring 
to Bender v. New York Glucose 
Co. (N. J., 1905), 61 Atl. Rep., 
388. 2. Trap-doors in Floors. 5. 
Holes in Floors (referring to 
Sharp v. Durand (N. J., 1904), 17 
Am. Neg. Rep., 319, 59 Atl. Rep., 
5. Ob- 


a 


i. 4. Unfinished Floors. 
structions on Floors. 6. Weak 
Floors; Recent cases against 
joint tort feasors—and the follow- 
ing New Jersey cases are pub- 
lished in full: Vandergrift et ux. 
v. West Jersey & S. R. Co., Court 
of Errors and Appeals, New Jer- 
sey, March, 1905; Norman v. 
Middlesex & Somerset Tr. Co., 
Chevalier v. Same, Court of Er- 
rors and Appeals, New Jersey, 
April, 1905; Mason v. Pullman 
Palace Car Porters’ and Ry. Em- 
ployees’ Beneficial Ass’n, Su- 
preme Court, New Jersey, June, 
1905; D’Agostino v. Pennsylvania 
R. Co., Supreme Court, New Jer- 
sey, June, 1905; Ricker v. Central 
R. Co. of New Jersey, Supreme 
Court, New Jersey, June, 1905; 
Staines v. Central R. Co. of N. J., 
Court of Errors and Appeals, 
New Jersey, June, 1905. 

The work in this volume has 
been carefully done and the book 
will certainly be as acceptable to 
the legal profession as its prede- 
cessors. i. Sa i 





